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• Immigration Reform and Control Act of 1986 
• Obligations imposed on employers: 

• Prohibits knowingly hiring or continuing to hire unauthorized workers  
• Employers may be liable for “constructive knowledge”  

(8 USC § 1324a) 
• To verify the identity and employment eligibility of new hires post Nov. 

6, 1986 (8 USC § 1324a) 
• Verification must be documented on Form I-9 

• To avoid “immigration-related unfair employment practices  
(8 USC § 1324b) 
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Statutory Authority 
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• Citizenship and Immigration Service (USCIS), part of DHS, is the 
agency formulating the policies and publishing forms and 
regulations 
 

• Immigration and Customs Enforcement (ICE), part of DHS, is the 
agency enforcing the regulations and imposing penalties against 
employers 
 

• Office of Special Counsel for Immigration-Related Unfair 
Employment Practices (OSC), Part of DOJ Civil Rights Division, 
enforces the anti-discrimination provisions and has independent 
ligation authority 
 

• Various state and local agencies 
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Government Agencies Involved  
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Employment  
Eligibility Verification 
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Overview of Form I-9 
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Lists of  
Acceptable 
Documents 
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Form I-9 Section 1 
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• Section 1 must be completed by employees on or before first day 
of hire even if they don’t have their documents 

• Ensure that employee checks box, and signs and dates the form 

• If employee indicates (s)he is permanent resident, enter the 
“USCIS Number” or “A-Number” 

• If employee is “alien authorized to work,” provide the A Number or 
the I-94 number   

• If I-94 is issued at a port-of-entry (i.e., airport), enter the foreign 
passport information 

• Otherwise write “N/A” in the space provided for the passport 
information 

Tips for Section 1 
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Most Common Errors on Section 1 
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Name in wrong order 

Address incomplete 

Signature missing 

Attestation not checked or 
alien number not provided 

Date of birth instead of 
current date or date missing 
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Form I-9 Section 2 
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• Section 2 must be completed by company representative within  
3 business days from date of hire 

• Verification of identity and work authorization 

• New hire must be physically present 

• Company representative must review original documents 

• Attach copies of documents presented to the I-9 (recommended) 

Tips for Section 2 
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Most Common Errors on Section 2 
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Too many documents 
requested 

 or  

List A, B, or C document 
information left blank 

Date of hire missing 

Employer name, 
address, signature, or 

date missing 

Column B and C reversed Document number or 
expiration date missing 
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• Required for all employees with expiring work authorization 
• Not to be confused with expiring documents 

• Permanent residents   
• Only reverify if employee presents temporary I-551 stamp 
• Do not reverify after expiration of green card, even if status is 

“conditional” 

• Refugee/Asylee 
• Reverify only if employee presents EAD or I-94 “receipt” 
• Do not reverify if employee presents List B and List C combination 

• Practice tips  
• Have an internal reminder at least 90 days prior to expiration 
• Use new I-9 form if old form has expired 

Reverification 
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• Only reverify employment authorization 
• Must reverify on or before date employee’s current authorization expires 
• Section 3 can be used in certain circumstances instead of completing an 

all new form when former employees are rehired 

 

Form I-9 Section 3 
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Most Common Errors on Section 3 
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Revertification 
 not complete timely 

Document provided was not acceptable 
or document title, number or  

expiration date missing or incomplete Over-documentation  
(do not reverify identity) 

Employer signature or date missing  
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• All documents presented must be unexpired (after 4/3/09) 

• ID card must be issued by a federal/state/local government agency 

• Voter’s registration card need not have photo to confirm identity 
(but see special rule for E-Verify) 

• Social Security card not acceptable for work authorization if it 
contains notation “Not Valid for Employment” or “Valid with INS (or 
DHS) Authorization only” 

• Laminated cards are acceptable unless otherwise prohibited by 
language on the card 

• Birth certificate must be issued by state or local government 
authority (not hospital issued) 

Document Tips 
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• If list B document presented it must have a photo 
 
• If U.S. passport/passport card, permanent resident card 

(“green card”) or EAD presented, employer must maintain a copy 
(photo tool requirement) 

Special Document Rules for E-Verify 
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• Employer must have a Form I-9 for every current employee 
(unless they were hired prior to November 7, 1986) 

• Following employee’s termination, employer must retain I-9 for the 
later of 
• 3 years from the date of hire or 
• 1 year after the date of termination 
 

 
 

Retention Obligations 
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• Make corrections on original Form I-9 

• Initial and date all corrections 

• Employees to make all corrections to Section 1  

• Do not back date 

• Do not use correction fluid 

• Cross-outs (but not black-outs) are ok 

Correcting Forms I-9 
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Sample Correction Section 1 
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Sample Correction Section 2 
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Sample Reverification 
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• Employee must already have work authorization 

• May only accept receipt for replacement document that was lost, 
stolen, or damaged 

• May not accept receipt for extension of EAD 
• Except for STEM OPT 

• Must see original of replacement document within 90 days of hire 
(docket this date) 

Receipt Rule 
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• Employees in certain NIV categories (i.e., H-1B, E-1, etc.) may continue to work 
during a 240-day "grace period“ after filing extension of status request (on I-129) 

• Employment authorization ends immediately if USCIS denies the extension of 
status request 

• Reverification necessary at earlier of 
• Approval of extension request, or  
• End of 240-day period 

• Best practices 
• Retain with existing Form I-9: 

• A copy of the new Form I-129 
• Proof of payment for filing a new Form I-129 
• Evidence that you mailed the new Form I-129 
• Receipt of filing of new Form I-129 issued by USCIS 

• Write on the margin of the I-9 next to Section 2 “240-Day Ext.” and the date the  
Form I-129 was submitted to USCIS 

 
 

Requesting Extensions of Stay for NIV Categories 
“The 240-Day Rule” 
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• Violations will incur fines 

• Missing or untimely completion of the Form I-9 

• Employee name missing 

• Failure of employee to check a box in Section 1 

• Failure of an employee to sign Section 1 

• Improper document(s) accepted 

• Section 2 not timely signed or completed 

• Section 3 not timely completed or signed if applicable 

 

Examples of Substantive Violations 
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• Maiden name, address or date of birth missing 

• No A#, admission number or expiration date in attestation section 
of box 3 or 4 checked (box 2 or 3 on older forms), if copies of 
documents attached 

• Section 1 not dated or date of hire in Section 2 missing 

• Document information incomplete (if copies attached) 

• No title, business name or address 

• Employer signature not dated 

Examples of Technical Violations 
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Sample I-9s and Documents 
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Sample I-9 for a 
U.S. Citizen 
Section 1 
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Sample I-9 for a 
U.S. Citizen 
Section 2 
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Sample U.S. Passport 
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Expiration 
Date 

Passport 
Number 
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Sample I-9 for a  
Permanent Resident 
Section 1 
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Sample I-9 for a 
Permanent Resident 
Section 2 (DL & SS) 
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Sample I-9 for a 
Permanent Resident 
Section 2 (I-551) 
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Sample Permanent Resident Card 
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Expiration 
Date 

Document 
Number 
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Sample I-94 Form 
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Acceptable Document Unacceptable Document 

Expiration 
Date 

Admission  
(Departure) Number 
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Sample I-9 for a 
NIV Status  
(H, L, O, E) 
Section 1 
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Sample I-9 for a 
NIV Status 
(H, L, O, E) 
Section 2 
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• An H-1B worker may start working for a new company while the  
H-1B change of employer petition is pending so long as the 
following criteria are met: 
• Foreign national entered legally 
• Foreign national hasn’t worked without authorization 
• Foreign national is maintaining valid status (i.e. still employed) on the 

day that CIS receives the COE petition 
• Non-frivolous petition is filed before I-94 card expires 

H-1B Portability 
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Sample I-9 for a 
H-1 Portability  
Section 2 
 

38 

Current version of 
Handbook for Employers 
requires only annotation 
on the margin identifying 
the employee as portable 
under AC-21 and that 
new petition was filed.   
 
Best practice is to have 
some documentation that 
new I-129 has been 
received by USCIS. 
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Sample I-9 for a 
F-1 Curricular  
Practical Training 
Section 2 
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Expiration date of  
CPT from I-20 form 

I-94 Departure Number 
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Sample I-94 Evidencing Admission for a 
F-1 Student in Duration of Status 
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Sample 
Form I-20 
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Document 
Number 
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Sample 
Form I-20 
 

42 

Expiration 
Date 
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Sample I-9 for a 
F-1 Optional  
Practical Training 
(and all others 
with EAD) 
Section 2 
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Sample Employment Authorization Card (EAD) 
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1 
2 

3 

Document Number 

Alien Number 

Expiration Date 
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Sample I-9 for a 
J-1Nonimmigrant  
Status 
Section 2 
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Sample  
Form DS-2019 
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Expiration Date as 
I-94 will show D/S 
(duration of stay) 

Document 
Number 



| 

Sample 
Reverification 
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Sample 
I-94 Extension 
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Expiration 
Date 

Document 
Number 
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Sample Receipt  
for a Lost, Stolen,  
or Damaged 
Document 
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Compliance Enforcement 
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• New worksite enforcement strategy announced in April, 2009 

• Resources focused on criminal prosecutions of employers who knowingly 
hire unauthorized workers 

• Dramatically invigorated use of civil enforcement tools including  
I-9 audits, civil fines, and debarment 

• FY 2004 – 3 ICE I-9 audits  

• FY 2008 – 500 ICE I-9 audits 

• FY 2012 – 3,004 ICE I-9 audits 

• 520 criminal arrests tied to worksite enforcement 

• 376 businesses and individuals debarred from federal contracting for 
administrative and criminal offenses 

 
 

Why Compliance Matters 
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New Worksite Enforcement 
Strategy announced in April 

2009 
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Current Immigration Compliance Priorities 

• FY 2004 – 3 Notices of Inspection 

• FY 2008 –  500 Notices of Inspection 

• FY 2012 – 3,004 Notices of Inspection 

• FY 2013 – 3,127 Notices of Inspection 

• Largest Penalty for Single Employer - $34M 

• Criminal Penalties for Corporate Officers 

• Debarment from Gov’t Contracts 

Dramatically invigorated use of  
civil enforcement tools including  

I-9 audits, civil fines, and debarment 

Resources focused on 
criminal prosecutions of 

employers who 
knowingly hire 

unauthorized workers 
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• Notice of inspection 
• Time and scope of the audit 

• Work with agents to make scope manageable  
• 72 hours response time unless extension granted 

• ICE subpoena  
• Inspection and audit 
• Notice of intent to fine/warning 
• Negotiation – civil penalty matrix 

• 25% upward or downward adjustment 
• Discretion still exists 

• United States v. Subway Restaurant #3718 
 

Anatomy of an Audit 
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Form I-9 Inspection Process 
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Notice of Suspect Documents 

Notice of Discrepancies 

Compliance No 

Inspect Forms I-9 

Notice of Inspection (NOI) 

Violations 

Yes 

Substantive Violations 

Notice of Intent to Fine 

Technical Violations 

Warning Notice 
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ICE- Consequences of Hiring Unauthorized Aliens 
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PENALTIES 

ADMINISTRATIVE  
SANCTION DEBARMENT 

Prohibits Federal  
Contracts 1-3 years 

Enacted by Executive  
Order on 02/13/1996 

Paperwork Violations  
$110 - $1,100 

Imprisonment,  
Fines, & Forfeitures 

Felony and  
Misdemeanor 

Hiring Violations  
$375 - $16,000 

CRIMINAL  
PROSECUTION 

PENALTIES 

Paperwork Violations  
$110 - $1,100 

Imprisonment,  
Fines, & Forfeitures 

Felony and  
Misdemeanor 

CRIMINAL  
PROSECUTION 
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Knowing Hire/Continuing to Employ Fine Schedule 
(violations occurring after 3/27/08) 
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% of Violation in 
Total Workforce 

First Tier 
$375 - 3,200 

Second Tier 
$3,200 - $6,500 

Third Tier 
$4,300 - $16,00 

Up to 9% $375 $3,200 $4,300 

10% to 19% $845 $3,750 $6,250 

20% to 29% $1,315 $4,300 $8,200 

30% to 39% $1,785 $4,850 $10,150 

40% to 49% $2,255 $5,400 $12,100 

50% and Up $2,725 $5,950 $14,050 
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% of Violation in 
Total Workforce First Offense Second Offense Subsequent 

Offense 

Up to 9% $110 $550 $1,100 

10% to 19% $275 $650 $1,100 

20% to 29% $440 $750 $1,100 

30% to 39% $605 $850 $1,100 

40% to 49% $770 $950 $1,100 

50% and Up $935 $1,100 $1,100 

Substantive/Uncorrected Technical Violations  
Fine Schedule 
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Factor Aggravating Mitigating Neutral 

Business Size + 5% - 5% +/- 0% 

Good Faith + 5% - 5% +/- 0% 

Seriousness + 5% - 5% +/- 0% 

Unauthorized 
Workers + 5% - 5% +/- 0% 

History + 5% - 5% +/- 0% 

Cumulative 
Adjustment + 25% - 25% +/- 0% 

Enhancement Matrix 
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• Conduct a self audit and make corrections before ICE issues 
Notice of Inspection 

• Keep copies of supporting documents in order to invoke “Sonny 
Bono Amendment” for technical violations 

• Better late than never 

• Complete new forms if one is not found in the file 

• Negotiate when you can - ICE has self-imposed limit on discretion 
to deviate from initial assessment of fine, but the amount initially 
assessed can arbitrary 

 

Tips on How to Avoid or Minimize Liability 
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• ICE-imposed fines may be appealed to ALJ with the Office of the 
Chief Administrative Hearing Officer 

• Recent trend suggests significant chance of fine reduction by ALJ, 
especially when appellant is small business 

• ALJ declines to be bound by ICE matrix 
• Reduction of fine by more than 80% at times 
• But also has enhanced penalty when more evidence of bad faith 

comes into light after appeal 
• Employers must balance likelihood of success with cost of litigation 
• OCAHO decisions are appealed to the U.S. Court of Appeals for 

the circuit where violation occurred  

Review of ICE Determination  
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Respondent Amount Sought Amount Accessed 

Pegasus Restaurant $131,554 $47,427 

March Construction $86,933 $17,120 

Santiago’s Restaurant $52,529 $20,100 

H&H Saguaro Specialists $18,700 $3,350 

Four Seasons Earthworks $15,361 $9,500 

Forsch Plymer $11,827 $4,600 

Stanford Sign & Awning $12,523 $9,600 

Examples of OCAHO Fine Reduction 
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• SSA resumed sending “decentralized correspondence” (DECOR) letters 
in April, 2011 

• Employers expected to resolve mismatch even with rescission of 
regulation 

• Inaction is factor to consider whether employer has “knowledge” of 
unauthorized worker 

• Catch-22 
• OSC/NLRB/Courts consistently rule against employers who do take action 

• Best practice 
• Notify employees immediately 
• Require diligent follow-up 
• Do not take adverse personnel action before final resolution 
• Do not hold employee liable for government error/inefficiency 

 

Handling Social Security Mismatch   
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• Restrictive immigration enforcement laws as reaction to perceived 
federal inaction (i.e., AL, AZ, FL, GA) 

• Over half of all states have some E-Verify requirements 
• U.S. Supreme Court upheld states’ right to require E-Verify 

• Chamber of Commerce v. Whiting 
• Concerns to your HR professionals 

• Federal preemption  
• Inconsistent requirements in various jurisdictions 

• Incompetent enforcement  
• Lack of understanding on the part of state or local officials 

• Unnecessary disruption to business 

State (and Local) Enforcement Trends 
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Presenter
Presentation Notes
Obama not marketing E-Verify to states the same way Bush Admin was, but movement caught on.  Must be aware of state as well as fed requirements.
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E-Verify 
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• Voluntary (except where it is not) 
• Federal contractors 
• State and local requirements 
• STEM extension 

• Matches name with information in SSA and DHS databases 

• Pros 
• Reduces chance of SSN no-match 
• Safe harbor for good faith reliance on result  

• Cons 
• Additional administrative cost 
• Error in government databases 
• Ineffectiveness against ID fraud 

What is E-Verify  
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• Employers can register for E-Verify using one of the accepted access 
methods 
• Employer 
• Designated Agent 
• Corporate Administrator 

• Employers who participate must sign a Memorandum of Understanding 
(MOU), setting forth the terms by which the SSA an DHS will provide 
information through E-Verify on behalf of the employer 

• Registration is based on hiring location 

• Each site with MOU must verify the status of all new hires for that site 

How Does an Employer Use E-Verify? 
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• Employers electronically submit information provided on Form I-9 

• Electronic I-9 software available to streamline Form I-9 and E-Verify 
processes 

• The E-Verify system queries the databases of the Social Security 
Administration and Department of Homeland Security 

• Additional processes must be followed depending upon the initial 
verification results 

 

How Does the E-Verify Process Work? 
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Process Flow – E-Verify 
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Employee data 
from completed I-9 
is submitted to E-
Verify via website, 

appropriate 
questions 

answered and 
photo match 

completed where 
necessary 

Authorized 
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Authorized 

Authorized 

Final non-confirmation Authorized 

Authorized Final non-confirmation 
Citizen 

Noncitizen 

Employee does not 
contest finding or does 
not resolve issue with 

DHS within 8 days 

Employee contests 
finding; Must call 

DHS  

Employer informs employee of the finding 

DHS tentative nonconfirmation issued 

Information is 
compared with SSA 
database through 

DHS System 

SSA tentative nonconfirmation issued 

Employer Informs employees of the finding 

Work authorization not 
confirmed (by SSA’s 

database) 

Information is 
compared with DHS 

database 

USCIS Immigration 
Status Verifier reviews 

I-9 information and 
checks other DHS 

databases 

Employer Informs 
employees of the 

finding 

Employer Informs 
employees of the 

finding 
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Special Rule for Federal Contractors 

• Applies to contracts awarded or modified on or after September 8. 
2009 

• Requires many federal contractors to participate in E-Verify 
• Applies to prime contracts over $100,000 in value and 120 days or 

longer in performance period, and subcontracts over $3,000 in value 
for services or construction only 

• Non-compliance may cause employer to be disbarred from future 
federal contracts 
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• My E-Verify 
• Web-based service providing individuals with self-service features 

• Self-Check and Self-Lock 
• Employers may not require pre-employment self-confirmation 

• Photo matching tool 
• Available for U.S. passport, “green card,” and “EAD” only 

• Compares photo on document with photo on screen 

• Records & information verified by DMVs for E-Verify (R.I.D.E.) 
• Compares DMV data with information on DL or state ID 

• FL, IA, ID, MS, NE currently participate 

 
 

Recent E-Verify Initiatives 
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E-Verify Monitoring and Compliance 

• Monitoring and Compliance 
• Gives guidance on the proper use of E-Verify 
• Identifies and deters possible discriminatory practices,  
• Sends timely emails to employers about case 

processing errors 
• Detects employer misuse 
• Conducts desk reviews and site visits to assist 

employers with E-Verify program compliance 
 

7
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E-Verify Enforcement Concerns, cont’d 

 
• Targets individual complaints and allegations of discriminatory pattern or 

practice 
• Identifies trends that supports allegations of discrimination: 

• High number of non-citizens presenting List A documents 
• Re-verification of employees with permanent work authorization 

• Relies on “statistical inference” and other indirect evidence 
• Interprets “discriminatory intent” liberally and does not require “animus: 
• Uses broad investigative authority as leverage in settlements 
• Total monetary penalty collected rose more than 25 times from 2008 to 

2013 
 
 
 

 
7
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Best Practices   

• Establish a corporate (with accountability) for timely completion of 
Form I-9 and E-Verify query 

• Develop explicit corporate written policies on non-discriminatory 
practices, as well as procedures in dealing with a tentative 
nonconfirmation 

• Conduct regular training and document the time, place, participants 
and trainers 

• Have a protocol for responding to government audits, whether M&C, 
ICE, OSC or other (including state) agencies 

• Consider streamlining electronic I-9 and E-Verify systems to reduce 
human error 
 
 
 

7
3 



Immigration-Related Employment 
“Discrimination” 
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• The antidiscrimination provisions of the Immigration and 
Nationality Act were enacted through the Immigration Reform and 
Control Act of 1986 (IRCA), and codified in INA § 274B, 8 U.S.C. § 
1324b 

• Office of Special Counsel for Immigration-Related Unfair 
Employment Discrimination (OSC) enforces this body of law. 

• Covered actions are hiring, firing, and recruitment or referral for a 
fee, but not conditions of employment. 

• There is no jurisdiction over “disparate impact,” only “disparate 
treatment” 
 

Enforcement Framework 
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Impact on Employers – 
Increase in Enforcement 

 $551,000  

$1,150,000  

 $45,000  
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Number of settlements (FY) Civil penalties collected through settlements (FY) 

* Current as of January 2016 



| 

• Many “violations” are not intuitively “discrimination” 
• An OSC Investigation may result from: 

• Choice of wording in a job opening announcement 
• A business decision not to hire applicants who are not eligible for long 

term employment 
• Abundant caution in ensuring all employees are work-authorized 
• Statistical inferences drawn even from proper use of E-Verify 
• Decision to use outsource certain functions 
• Exercising judgment in rejecting suspicious looking documents 
• Following up on a Social Security data mismatch 
• Glitches in electronic I-9 or job application software 

 
 
 

 
 

Impact on Employers –  
Areas of Exposure  
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• Monetary penalties  
• Recent settlements: 

• Yellow Cab of Nevada - $445,000 (civil penalty) 
• Luis Esparza Services - $320,000 (civil penalty) 
• Farmland Foods - $290,400 (civil penalty) 
• Catholic Healthcare West - $275,000 (civil penalty) 
• Macy’s - $275,000 (civil penalty + back wage) 
• Select Staffing - $265,000 (civil penalty + back wage) 

• Bad publicity in the press, on Capitol Hill, etc., for “discrimination” 
against U.S. workers, immigrants 
• Case of U.S. v. Nebraska Beef, Inc. 

• Protracted (costly) investigation/discovery/litigation 
• Process and not result is most punitive 

 

Impact on Employers – Consequences 



• Citizenship/Immigration status 
discrimination 
 

• National origin discrimination 
 

• Document abuse 
 

• Retaliation or Intimidation  
 

7
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Prohibited Conduct 
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Prohibits: 
• Treating individuals differently because of their place of birth, 

country of origin, ancestry, native language, accent, or because 
they are perceived as looking or sounding “foreign” 

• OSC has jurisdiction over employers with 4-14 employees.  
EEOC has jurisdiction over larger employers 

• All authorized employees are protected 
 

National Origin Discrimination 
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Prohibits: 
• Treating individuals who are eligible to work differently because 

they are, or are not, U.S. citizens, or based on their immigration 
status   

• Preferring certain candidates because of their visa status 
(including unauthorized workers) 

Covered Action:  
• Hiring, Firing, and Recruitment or Referral for a Fee of protected 

persons 
 

Citizenship/Immigration Status Discrimination  
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• U.S. Citizen or National.  
• U.S. Lawful Permanent Resident. 
• Person granted Refugee status in the United States. 
• Person granted Asylee status in the United States. 
• A Special Agricultural Worker under section 210 or a beneficiary of 

legalization through an amnesty program under section 245A of 
the U.S. Immigration and Nationality Act. 
 
 

Who is Protected (Citizenship Status Discrimination) 
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• The following are examples of  language that could suggest 
citizenship status discrimination and should be avoided in job 
postings: 
• “Only U.S. Citizens” 
• “OPT eligible”  
• “OPT only” or “OPT preferred” 
• “Foreign nationals preferred” 
• “Only U.S. Citizens or Green Card Holders” 
• “H-1Bs Only” 
• “H-1B Transfers Only” 
• “H-1Bs preferred”  
• “Must have a green card” 
• “International students preferred” 

 

Prohibited Language in Job Postings 



| 

• For U.S. jobs, employers can confirm work authorization in Job Ad. 
• i.e., “must be authorized to work in the US.”  

• If the position truly requires work authorization in two countries 
(i.e., US & India), it is permissible to require work authorization in 
both countries. 

• Can include a statement regarding whether employer will provide 
visa sponsorship or not. 
 
 

Job Postings—Permissible Language 
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• Acceptable Questions:  
• “Are you authorized to work in the United States?” 
• “Do you now or will you in the future need an employer to 

sponsor you for a visa to work in the United States? 
• Identify (and rule out) protected class members: 

• “Are you one of the following: 
• U.S. Citizen 
• Permanent or conditional resident, or special immigrant 
• Refugee 
• Asylee” 

*Avoid specifying which particular status 
 

Pre-Employment Screening 
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Prohibits: 
• Discriminating in the employment eligibility verification process 

on the basis of citizenship status or national origin   
Protects: 

• All authorized workers 
Covered Action:  

• Requesting more or different documents than are required to 
verify employment eligibility OR 

• Rejecting reasonably genuine-looking documents OR 
• Specifying certain documents over others   
• Refusal to hire or discharge is not required 
• Reverification of employees with permanent work authorization 

Document Abuse 
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•  Charge filed by individual employee 
•  OSC, acting on tips, initiates “independent”  

investigation without a “charging party” 
• Referral from other agencies 

• Referral from E-Verify’s Monitoring and Compliance 
Unit. 

• Information provided by other governmental entities 
• e.g. Department of Labor, ICE, and state 

governments 
• MOU with EEOC, joint guidance on I-9 audits with 

ICE, etc.  
 

Sources of Discrimination Charge 
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• Protects individuals who: 
• file charges with OSC  
• cooperate with an OSC investigation 
• contest action that may constitute unfair documentary practices 

covered by OSC 
• assert their own or others’ rights under the INA's anti-discrimination 

provision 
• Protects such individuals from intimidation, threats, coercion, and 

retaliation 
 

Retaliation or Intimidation 
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• Asking non-citizens to produce “immigration” documents. 
• Statistical inference of discrimination arises when disproportionately high 

number of non-citizens produce DHS-issued documents (List A) while 
citizens are permitted to present other (Lists B& C) documents. 

• Accepting (and photocopying) unnecessary document from employees. 
• Employers reverify expired documents instead of expired work authorization 

(e.g., reverification of “green card” when employee is permanently authorized 
to work ). 

• Improper use of E-Verify giving rise to suspicion of disparate treatment based 
on citizenship status. 

• Audit of employment eligibility of workforce based on citizenship status of 
employees. 

• Failure to recognize and improper rejection of uncommon work authorization 
document. 

• Improperly/incorrectly citing immigration documentation as reason for 
termination when other, nondiscriminatory reasons exist. 
 

Common Pitfalls 
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• No standing (not protected worker under § 274B) 
• No jurisdiction under the INA 
• Non-discriminatory justification for adverse employment action 
• No adverse employment action (INA only covers hiring and firing) 
• No discriminatory intent behind erroneous action 

• Caution: OSC does not require “animus” with 
“discriminatory intent” 

• Inherent differences in citizenship status necessitate different 
process (e.g., ability to travel to certain countries as part of job 
duty) 

• Other law of gov’t contract impose citizenship requirement 

Common Defenses 
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• Be consistent in dealing with announcing a job, taking applications, 
interviewing, offering a job, verifying eligibility to work, hiring  and 
firing. 

• Avoid citizenship status requirements, such as U.S. citizenship or 
permanent residence, unless mandated by law or federal contract. 

• Avoid any reference to visa categories in a job announcement. 
• Allow all employees to present documents of their choice so long 

as the documents are acceptable under immigration law. 
• Do not reverify documents presented by employees with the 

permanent right to work in the United States. 
 
 

Recap-Best Practices 



Contact 

 
Patrick Shen 
+1 202 223 5515 

pshen@fragomen.com  

 

Fragomen in Washington, DC 
1101 15th Street, N.W. 
Suite 700 
Washington, DC 20005 
USA 

Thank You 
Questions? 

mailto:PShen@fragomen.com
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