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Introduction
Since 2009, the Department of Jus-

tice’s Office of Special Counsel for 
Immigration-Related Unfair Employment 
Practices (OSC) has been increasing 
steadily its enforcement of the anti-dis-
criminatory provisions under the Immi-
gration and Nationality Act. Created by 
the Immigration Reform and Control Act 
of 1986 (IRCA), the purpose of the OSC 
is to be a countermeasure to IRCA’s intro-
duction of employer sanctions for hiring 
unauthorized workers and the obligation 
to verify eligibility to work on Form I-9.1

Over the past six years, employers 
across the country have paid collectively 
millions of dollars to settle discrimina-
tion allegations. To illustrate the increase, 
OSC collected no monetary penalties 
from employers in 2007, $45,000 in 
2008, and $1,150,000 in 2013.2

However, many of the behaviors that 
OSC sought to penalize are not intui-
tively “discriminatory” to most employ-
ers. Consequently, many of the largest 
and most sophisticated U.S. employers 
inadvertently “discriminate” – in the eyes 
of OSC – in their hiring or verifi cation 
process. Complicating the situation is 
the Department of Homeland Security’s 
(DHS) escalating enforcement against 
unauthorized employment and focus on 
paperwork errors in the employment eli-
gibility process (on Form I-9). Employers 
with lax verifi cation policies received 
very hefty civil penalties from DHS, but 
some who are too cautious were charged 
with “discrimination” by OSC.

Employers can meet their verifi cation 
and anti-discrimination obligations with 
a keen awareness of the regulations and 
enforcement trends, and with clear poli-
cies and procedures to ensure compliance 
with both obligations.

The Enforcement Scheme
A. Prohibited Practices and Pro-

tected Persons
National origin discrimination. 

Employers may not discriminate when 
hiring or fi ring based on place of birth, 
country of origin, ancestry, native lan-
guage, accent or because they are per-
ceived to be “foreign.”3 This applies only 
to employers with four to 14 employees. 
This provision complements the jurisdic-
tion of the Equal Opportunity Employ-
ment Commission (EEOC) over larger 
employers.4

Citizenship status discrimination. 
Employers further may not discriminate 
when hiring or fi ring based on citizen-
ship status. Only specifi cally protected 
persons have standing to allege citizen-
ship (immigration) status discrimination. 
They are U.S. citizens, lawful permanent 
residents who applied for naturalization 
within six months of eligibility, asylees 
and refugees, and benefi ciaries of IRCA’s 
legalization programs.5 Unless mandated 
by law, employers may not limit hiring to 
applicants of certain immigration status, 
such as U.S. citizens or nonimmigrant 
visa holders, to the exclusion of others 
protected workers.

Document abuse. While completing 
or updating the Form I-9, an employer 
may not demand more or different docu-
ments from the employee so long as the 
employee presents documents that are 
legally acceptable. The lists of accept-
able documents are attached to the Form 
I-9 itself. Demanding a DHS-issued 
“immigration” document because the 
employee is not a citizen is an example 
of document abuse. A 1996 amendment 
clarifi ed that OSC must demonstrate that 
an employer had discriminatory intent 
as an element of document abuse.6 One 
does not need to be a protected person, 
only eligible to work, to allege document 
abuse.7

Retaliation and intimidation. There 
is also a prohibition against retaliation, 
intimidation, coercion or threats against a 
person who asserts his or her rights under 
IRCA’s anti-discrimination provisions.8 
The protection extends to any person, not 
only employees and not only protected 
persons.9

B. OSC’s Investigative Process
OSC may initiate an investigation 

based on: 1) a charge by an individual 
party or an organization representing 
workers’ interests; 2) a referral from 
DHS’s E-Verify Monitoring and Compli-
ance Unit, which monitors employees’ 
pattern of usage and suggests possible 
discrimination; 3) a referral from another 
government agency, such as EEOC;10 
4) an “independent investigation” on 
its own initiative or as a follow-up to a 
previous individual charge. Usually, the 
independent investigations target “pat-
tern or practice” of discrimination.

An individual may fi le a charge with 
the OSC within 180 days of the alleged 
discriminatory act. OSC has 10 days 
from accepting the charge to advise the 
employer in writing of the investigation. 
It has 120 days from receiving the charge 
to decide whether to fi le a complaint 
with Offi ce of the Chief Administrative 
Hearing Offi cer (OCAHO), or dismiss 

the charge. If OSC cannot make a deci-
sion on or before the 120th day, it must 
provide the charging party of the right 
to bring a private action against the 
employer even while OSC’s investigation 
continues.11

The statute of limitations for an “inde-
pendent” investigation is 180 days from 
the time OSC fi les the complaint with 
OCAHO. OSC often tries to tie the most 
recent discriminatory act to prior viola-
tions by arguing that the acts are part of 
a “pattern,” or “continuing violation.” It 
is also very common for OSC to request 
a “tolling” agreement with the employer, 
which stops the clock from running on 
the statute of limitations.

During the investigative period, OSC 
often will engage the employer in infor-
mal discovery, where OSC would make 
informational, documentary and witness 
interview requests.12 The OCAHO has 
given OSC broad investigative discretion, 
and this portion of the OSC process can 
often be the most expensive and disrup-
tive. Some practitioners observe that 
OSC has weak liability case law on its 
side, but strong investigative case law, 
and thus uses the latter as leverage to 
force settlements out of employers that 
do not believe their actions are prohibited 
by the applicable law.

C. Areas of recent OSC enforcement 
focus:

Over-documentation at the time of 
initial verifi cation. This occurs most 
often when the employer mistakenly 
believes that a noncitizen employee 
must produce a DHS-issued immigra-
tion document, such as a green card or 
an employment authorization document. 
OSC often looks at a disproportionately 
high percentage of noncitizens producing 
DHS-issued documents to complete the 
Form I-9 as evidence of such discrimina-
tory pattern, and recent case law held that 
discriminatory intent may be inferred by 
statistics.13

Unnecessary reverification. Some 
employers confuse the concept of expir-
ing document with expiring work autho-
rization and ask permanent residents to 
update their I-9 forms when a green card 
expires – even though they are autho-
rized to work indefi nitely. OSC considers 
this to be intentional discrimination or 
disparate treatment based on citizenship 
status if U.S. citizens are not also asked 
to update the I-9 when their passports 
expire. OSC often receives data of such 
improper (or unnecessary) reverifi cation 
from E-Verify data and uses this infor-
mation to conduct independent investiga-
tions.

Improper citizenship (immigration 
status) requirement or preference. One 
common violation is limiting hiring to 
U.S. citizens when no law or government 
contract requires such limitation. Con-
versely, OSC also examines job opening 
announcements for preference of nonim-
migrant visa holders over U.S. workers, 
mostly in the technology sector.

D. Penalties and other terms of 
settlement

The civil monetary penalty for inten-
tional discrimination can be as low as 

$375 or as high as $16,000 per person, 
depending on the violation history of the 
employer and the severity of the offense. 
The penalty for document abuse is com-
parable to that of an I-9 paperwork error, 
which is between $110 and $1,100 per 
person. There is no criminal penalty for 
a violating IRCA’s anti-discrimination 
laws.

In addition to monetary penalties, 
employers also may be liable for back 
wages and other non-monetary remedies, 
such as mandatory training and report-
ing.

Recommendations for
Defensive Strategy

Document nondiscriminatory reasons 
for employment decision. Employers may 
have many legitimate reasons for making 
personnel decisions that are unrelated to 
immigration status. A well-documented 
memorandum for the employer’s action 
may be suffi cient to rebut an allegation 
of discrimination. At a minimum, it will 
shift the burden back to the OSC to prove 
discriminatory intent.14

Have a clear policy and training pro-
tocol in place to refute allegation of com-
pany-wide discriminatory policy or prac-
tice.The penalty for a singular violation 
may not be signifi cant, but OSC always 
looks deeper into a company’s practices 
to identify a broader pattern of practice 
that would result in much more costly 
penalties. If the employer has a clear 
policy of nondiscrimination and keeps 
records on staff training, OSC will fi nd it 
more diffi cult to establish an institutional 
intent to discriminate.”Discrimination” 
in OSC’s view does not have to be ani-
mus towards a particular group. Instead, 
OSC argues, any disparate treatment at 
all may be deemed discriminatory. This 
underscores the importance of a well-
articulated and implemented company 
policy.

Establish a protocol for legal counsel 
to review job opening announcements. 
In several instances during recent years, 
American companies with workforces 
that consist overwhelmingly of U.S. 
workers had to settle charges of preferen-
tial hiring in favor of foreign visa hold-
ers over protected workers. Quite often, 
an investigation into the circumstances 
showed that the problem was not discrim-
inatory hiring, but poor choice of words 
in the recruitment process. Employers 
must draft their job opening announce-
ments carefully and avoid language that 
could be misconstrued as such improper 
preference. Any advertisement to fi ll 
open positions should be reviewed by the 
employer’s in-house or external counsel 
to avoid such costly a misunderstanding.

Narrow the scope of investigation. 
OSC usually begins its investigation with 
an extensive list of informal interroga-
tories and discovery requests. Although 
OSC does not share a copy of the charg-
ing document, employers generally are 
able to determine the theory of OSC’s 
case from its questions and document 
requests. In many cases, employers 
are able to narrow the scope of OSC’s 
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So, if you want to download or upload 
video content at a faster speed, you’re 
going to need a quicker, higher-capacity 
Internet connection.

Recently, the FCC and the presi-
dent have also said that they will make 
municipal broadband a priority in the 
coming year.

MCC: What is municipal broadband, 
and what are your predictions for 
2015?

Mohr: “Municipal broadband” refers 
to broadband infrastructure and Internet 
access services that are provided by 
local governments. Municipal broad-
band networks are somewhat controver-
sial because several states currently have 
laws that prohibit local governments 
from building these types of networks. 
However, municipal networks appear to 
be gaining some momentum. Recently, 
President Obama unveiled a number 
of broadband expansion plans. He also 
spoke about the need for faster, more 
affordable Internet access in his State 

of the Union address. These announce-
ments are timely as the FCC is set to 
consider petitions from Chattanooga’s 
Electric Power Board and the City of 
Wilson, North Carolina, seeking FCC 
pre-emption of state law prohibiting 
municipal broadband.

MCC: Do you expect any additional 
activity from the FCC this year?

Dover: Yes. The FCC is said to be 
considering whether it should raise the 
defi nition of “broadband” to 25 Mbps 
downstream and 3 Mbps upstream from 
its current defi nition. Under the Tele-
communications Act of 1996, the FCC 
has the power to defi ne what speeds 
qualify as “broadband” Internet service. 
The last time the FCC updated its defi -
nition of broadband was in 2010 when 
it raised the speed from 200 Kbps to 
the current standard. The new defi nition 
could impact what broadband projects 
get funding from various FCC programs 
like the Connect America Fund or the 
E-rate program.

We also expect the FCC to clarify the 
Commission’s USF/ICC Transformation 
Order relating to transitional intercar-
rier compensation for Voice over IP 

(VoIP) traffi c originating or terminating 
through a competitive LEC and its VoIP 
partner. In recent years, certain interex-
change carriers have refused to pay end 
offi ce switched access compensation or 
even tandem switched access compensa-
tion on this traffi c despite clear indica-
tions from the FCC that these carriers 
should pay compensation for each of the 
individual functions that are equivalent 
to the individual services provided in the 
traditional time-division multiplexing 
format. The FCC’s clarifi cation on this 
matter will further the Commission’s 
IP-transition goals and provide clarity 
on the numerous compensation disputes 
relating to VoIP-originated traffi c.

Finally, net neutrality will be a big 
FCC focus in the coming months. In 
February, the chairman is expected to 
circulate a draft order outlining pro-
posed net neutrality rules. Among these 
rules will likely be variations on a no-
blocking or anti-discrimination rule with 
regard to how Internet service providers 
can treat traffi c from various websites. 

At the heart of the issue is whether the 
chairman’s proposal will change the 
regulatory classifi cation of broadband 
providers to what is known as a “com-
mon carrier.” This “Title II” approach 
is the regulatory scheme applied to 
traditional telephone service and would 
subject broadband providers to a number 
of statutory restrictions. It’s also pos-
sible that the Commission will decide to 
regulate broadband as a Title II service 
but will forbear from applying many 
of the law’s more onerous obligations. 
It looks like 2015 is going to be a busy 
year for the Commission.

MCC: Do you have any fi nal thoughts 
to share with our readers?

Dover: As telecommunications, technol-
ogy and new media companies continue 
to grow, legal and regulatory issues are 
sure to arise. 2015 is on pace to be an 
exciting year for these industries, and we 
look forward to helping our clients keep 
pace with the changing legal landscape.
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York-based investor in a Canadian com-
pany, and I’m currently handling a SAFE 
deal for a New York-based technology 
company. But all of the investors in my 
deal are West Coast-based, so I do think 
the jury is out on how fast and how deep 
East Coast penetration is likely to be. 
East Coast investors tend to be more 
conservative, even in venture capital 
deals. You can almost always detect an 
East Coast- versus a West Coast-initiated 
transaction. Investors remain less risk 
averse in the West.

Like convertible note deals, SAFEs 
should be considered and should not 
automatically be eliminated because of 
controversy. There will be a fair amount 
of controversy and debate. Our fi rm, 
along with professionals in the account-
ing, fi nance, legal and insurance sectors, 
will be hosting such a debate on SAFEs 
in February. We are bringing together a 
group of investors – VCs, angels, high-
net-worth individuals – and companies 
to hear directly from them their perspec-
tives on SAFEs.

MCC: What will we be hearing from 
investment companies and venture 
capital fi rms?

Sorin: I suspect that we will hear that 
some will happily embrace SAFE trans-
actions, notwithstanding the uncertain 
dilution. Certain of them will like 
SAFEs for their simplicity and/or the 
investor’s willingness to rely on later-
stage investors to negotiate the right kind 
of deal in the priced equity round. I sus-
pect that most venture capital fi rms will 
not embrace SAFEs and likely will not 
invest in them; however, one of today’s 
big unanswered questions is whether 
VCs will be reluctant to invest in com-
panies that completed earlier fi nancing 
rounds through SAFE transactions.

Remember, there was a lot of debate 
on convertible note transactions when 

they were introduced and much of that 
debate continues to this day. Many ven-
ture capitalists don’t like convertible 
note transactions. But even if they won’t 
participate in a convertible note transac-
tion, many, if not most, will invest in 
companies that have completed con-
vertible note transactions in their past. 
So my preliminary view is that, while 
VCs are not likely to be SAFE investors 
themselves, I don’t believe that they will 
refrain from investing in companies that 
have undertaken SAFE transactions prior 
to the priced equity round – because they 
will miss some really excellent opportu-
nities, which of course they don’t want. 
And protections can be garnered based 
on the manner in which the priced equity 
round is undertaken. So the jury is out. 
The old expression that “time will tell” 
is very true here. But no one should 
assume that SAFEs will not gain at least 
some traction and potentially become a 
signifi cant tool that can and should be 
considered, along with all other methods 
of gaining access to capital available to 
early-stage companies.

MCC: What should MCC’s readers 
take away from this discussion?

Sorin: The main point is that SAFEs are 
aptly named. They involve simple four-
page documents that comport with the 
four fl avors I mentioned above, meaning 
that they require very little in the way of 
negotiation. Certainly, SAFEs are not, 
nor are they intended to be, the answer 
for all companies or investors. Once 
thoroughly vetted, understood and uti-
lized, I suspect them to play a reasonably 
signifi cant role in funding start-ups, but 
likely in pre-institutional or pre-venture 
capital rounds. In an era, such as today, 
when entrepreneurial activity and new 
company formation drive innovation, job 
creation, and wealth accumulation, it is 
important to at least consider new alter-
natives that have the potential to increase 
access to capital and respond to dispa-
rate needs of companies and investors.
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request by showing cooperation with 
the investigation. More often than not, 
employers who cooperate are able to sat-
isfy OSC that no discrimination occurred 
after a round or two of document produc-
tion and witness interviews. 

There are times when the parties 
cannot agree and OSC would subpoena 
the information or witness. OSC can 
enforce the subpoena in federal district 
court, at which time the employer may 
attempt to quash the subpoena. Employ-
ers also have an additional avenue of 
redress by asking OCAHO to revoke or 
modify a subpoena.15 Keep in mind that 
unless the employer can show good faith 
cooperation earlier in the process and the 
unreasonableness of OSC’s request, most 
judges have been reluctant to limit the 
government’s efforts to collect informa-
tion.

Assert jurisdictional defenses. OSC 
must have subject matter jurisdiction 
and the charging party must have stand-
ing. However, it is equally important to 
understand the process and identify other 
areas where the employer still may be 

vulnerable. The defensive strategy must 
include ways to minimize risk of further 
investigation by OSC or another agency 
through other avenues. For example, 
an employer may move to dismiss a 
national origin claim because of the 
employer’s size, but OSC can refer the 
charge to EEOC, and the employer may 
in effect trade one lengthy investigation 
for an even lengthier one. In addition, an 
employer may assert lack of standing if 
a charging party does not have standing 
as a protected person, but OSC can use 
that individual’s charge as a vehicle to 
look into a broader pattern or practice 
of discriminatory behavior. In such an 
instance, dismissing that one charge 
will not be very helpful to the employer. 
Therefore, when asserting jurisdictional 
defenses, be aware of other actions that 
can be taken against the employer.

Conclusion
OSC has steadily enhanced its enforce-

ment efforts over recent years. There has 
been increased attention by this offi ce 
on larger corporations. Through robust 
internal training and well-developed 
policies and procedures, employers can 
protect themselves against most allega-
tions of immigration-related employment 
discrimination.
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